deceived could deny the existence of similar theories in America. 4 Economically, denial of employment is a denial of independence. Moreover, it deprives a community of productive labor when it is needed, and in periods of economic stress dooms individuals discriminated against to dependence upon charity or public subsidy. Socially, the by-products of discrimination are slum areas, race riots, juvenile delinquency and crime. Legally, discrimination in employment violates the concepts of justice expressed in the Declaration of Iridependence, the Bill of Rights and the Federal and State Constitutions.
Despite general agreement on the desirability of eliminating discrimination in employment, there is sharp disagreement as to the most effective means for achieving this objective., Many persons sympathetic with the objective oppose the use of law as being an ineffective, perhaps harmful approach. Reduced to its simplest terms, the argument is that discrimination is a personal matter which can be solved only by education-not by legislation. This approach to law is basically most conservative. In essence it is the belief that law gives form to what the community has already accepted and practiced as a custom, that the legislative process simply mirrors community behavior patterns.
If this concept of law is correct, the law instead of being a vital dynamic force is static. Myrdal suggests that acceptance of the theory that "stateways cannot change follcvays" must be explained, in the light of specific American conditions, as the translation of a defeatist attitude int6 a general theory.' The emergence of the modern service state, with its primary goal the promotion of the general welfare, however, has swept away these obsolete notions of the function of law. If we were to wait for the mores of the entire group to catch up with the abuses of industrial society, we would still have extensive child labor, long and arduous hours of work, uncompensated industrial accidents, old age without security, grossly underpaid workers and unilateral dictation of employment contracts. As stated by an eminent student of sociological jurisprudence: "Legislation, in its creative branch, is one of the most marvelous of human inventions' It would be unwise to leave the course of social life to the irrational vagaries of custom when the possibilty of influencing it in a conscious and enlightened manner is given."
7
It is true, as our experience with the Prohibition Amendment testifies, that legislation cannot race too far ahead of what the community is ready to accept. But in dealing with legislation aimed against discriminatory employment practices, we have a completely different situation than that involving intoxicating beverages. Equality of economic opportunity is a basic part of the articulated American philosophy of government. Legislation merely attempts to close the gap between preachment and practice and to translate into reality a longestablished and frequently stated belief. Nor is such legislation an attempt to legislate the Golden Rule. There is no question but that a law directed at controlling an individual's thoughts would have little likelihood of success, if for no other reason than inability to determine when it is being violated. But a law regulating employment practices regulates behavior, not thoughts; it prohibits the act of refusing employment because of an applicant's color or religion-not subjective concepts on the matter.
It has been said that "where the value of an act depends mainly on the spirit in which it is performed, it is not a proper subject for legal control." 8 The point is not applicable to FEP legislation, for the value of the act of abstaining from discrimination does not depend on the spirit in which it is done. It may be done grudgingly, but if its result is to give employment to an individual who previously would have been discriminated against, it will have served its immediate purpose. Thus, for example, the old and well established "custom" of black-listingdiscrimination because of union affiliation-has been effectively checked, and employment contracts affecting millions of workers have been negotiated through processes of collective bargaining imposed by law. 9 The remarkable success of the FEPC during its short life and the progress being made under comparable state legislation should dispel any doubts as to the effectiveness of law as a means of eliminating discriminatory employment practices.
EXISTING FEDERAL AND STATE LEGISLATION
Various federal statutes enacted in the last decade have forbidden racial and religious discrimination, 1 0 but none has to any extent covered discrimination in employment. The first major attack on the national problem was made in 1941 by an Executive Order creating the wartime Fair Employment Practices Committee."' The life of this agency, however, was brought to a premature end, and Congress has not yet seen fit to re-establish it on a permanent basis.
12
Prior to 1945 some states had passed laws banning discrimination in very limited fields of employment." Since then comprehensive bills have been introduced in more than twenty states 14 and have been passed in New York, 16 New Jersey," 5 Indiana," 7 Wisconsin," 8 and Massachusetts. 9 In general these bills are similar in pattern. After setting forth legislative findings, they prohibit discrimination in employment because of race, creed, color, or national origin. Next, those "unfair labor practices" which constitute discrimination are defined. The persons and fields of employment covered and exempted are then specified, and an administrative agency or officer is given the power of investigation, hearing and enforcement.
At least until all states take action, there will of course remain a need for federal legislation if effective, nation-wide progress against discrimination is to be made. There is also a practical value to federal legislation in those few states having anti-discrimination statutes, for it must be conceded that in general the federal government, perhaps because of its greater resources, has a better record for effective law enforcement than state or local governments. Conversely, since a federal law would be limited to employment practices of the national government and of Since it is in urban areas that the problem is most acute, it is not surprising that there has been increasing discussion of the desirability of city ordinances to prevent discriminatory employment practices. The need for integration of minority groups into the defense program, the difficulty of obtaining federal and state legislation, and local agitation by prominent minority groups for immediate progress have combined to stimulate municipal action. In August, 1945, Chicago became the first city to enact an ordinance on the subject; with Milwaukee and very recently Minneapolis following suit. -' 3 Similar ones have now been proposed or introduced in Buffalo, Philadelphia, St. Louis, Cincinnati, Detroit, 21 Cleveland, Seattle, Los Angeles, Toledo, Spokane, San Diego and Indianapolis.
If local ordinances can be so drafted as to pass the stringent tests of legality generally applied to all municipal acts, they offer several advantages not found in state FEP legislation. First, it may be easier to secure their passage, for discrimination is apt to affect a greater proportion of voters in the cities than on a state-wide basis; and, moreover, what numerical strength minority groups have in the state is in many cases diluted in the legislature by districting schemes giving disproportionately large representation to rural areas. Secondly, local enforcement tends to be more vigorous and efficient, partly because law enforcement is usually regarded as a local problem. Thirdly, local FEP ordinances can be utilized much more effectively as educational devices than either state or federal statutes; a commission concentrating on the problem of discrimination within the city can make the community aware of its own situation and alive to the need of legal sanctions when other means fail. Education at the local level, if properly carried out, should yield maximum benefits. These advantages of municipal ordinances would seem to outweigh the ever-present danger that local political influences and the power and prestige of selfish individuals may carry greater weight than they would at either the state or the federal level.
The provisions of most of the municipal ordinances so far proposed fall into four sections: findings and policy, coverage, unfair employment practices and enforcement and penalties.
Findings and policy. Chicago and Seattle state the policy of the ordi-20. The Milwaukee ordinance was passed May 13, 1946. Minneapolis enacted its ordinance which is similar to that proposed for Detroit on Jan. 31, 1947. The Chicago ordinance is set forth in App. I.
21. See App. II.
nance to be cooperation with the United States in winning the peace by securing the aid of all workers regardless of color, creed, etc.
22
Milwaukee relates the ordinance to the state's policy against discrimination. 23 Other cities make findings that discrimination in employment affects the progress and prosperity of the city; 24 impairs the health and living standards of minority groups; gives rise to economic and social tensions; and endangers the peace, safety, and general welfare of the community.
2 5 Nearly all make some statement that discrimination is contrary to our basic democratic traditions. 2 A few wisely state that the ordinance is an exercise of the police power of the city to promote the peace, safety, health and general welfare. 2
Coverage. All of the ordinances cover three groups: the city, including all officials and employees thereof; contracting agencies of the city; and private persons. Contracting agencies are required to include in all contracts or orders a provision requiring the contractor, his agents and sub-contractors to observe the provisions of the ordinance. 28 The provisions covering private persons differ primarily in their degree of specification. The Chicago ordinance merely states that it shall be unlawful for "any person to discriminate against any other person." 21 In such a case, it would appear desirable for the sake of clarity to define "person" to include individuals, partnerships, associations, corpora-22. See App. I, § 1. 23. "Whereas, the State of Wisconsin, through its duly elected representative, has set forth a policy against discrimination in public and private employment; and . . ."
24. For example, Toledo and Cleveland: "Whereas, the progress and prosperity of this City is dependent upon full employment of workers, regardless of race, creed, color or national origin ... "
25. See Detroit ordinance § 1, App. II. The Minneapolis ordinance states that "Such job discrimination tends unjustly to condemn large groups of inhabitants of this City to depressed living conditions, which breed vice, ignorance, disease, degeneration, juvenile delinquency and crime, thereby causing grave injury to the public safety, general welfare and good order of this City, and endangering the public health thereof." § 1. (b).
26.
Philadelphia: ". . . mindful of the growing threat of discrimination in employment to our basic democratic traditions. .... " 27. Cincinnati, Cleveland, Philadelphia and Minneapolis. 28. See Detroit ordinance § 4, App. II. In one of the proposed drafts for St. Louis, the provision is even more explicit. It requires that all contracts include ". . . a provision obligating the contractor not to discriminate, directly or indirectly, through collective bargaining contracts or otherwise. ... "Section 3. The provisions of Section 2 hereof shall apply to all contracts of the City, the performance of which by the contractor involves the employment of persons by such contractor in the manufacture, conversion, repair, distribution or delivery of materials, supplies, articles, equipment, utilities or services included in the contract of a value or price exceeding $100.00 and to all subcontracts thereunder including all leases of property of the City . . . granting the use of such property for any purpose contemplating the employment of persons ..
29.
See Chicago ordinance § 4, App. I. Only by reference to § 5, providing that "any person, firm or corporation who shall violate, etc." does it appear that the word "person" in § 4 includes more than private individuals.
[Vol. 56: 41 tions, etc.3 0 Detroit specifies "all private employers having ten or more employees engaged in a business" within the city as well as labor organizations and private employment agencies. 3 1 In Philadelphia, the draftsmen, apparently on the theory that they were anchoring the ordinance to firmer ground, provided that it should apply to all persons enjoying stated benefits from the city. 32 A number of the ordinances exempt specified persons or groups.
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Unfair employment practices. Here again the differences between the various ordinances are principally in wording and in the degree of specification. The following are in essence the practices forbidden: discrimination against a person solely because of race, creed, color, national origin or ancestry in regard to hire, tenure, promotion, terms or conditions of employment, increases in compensation, or union membership; adoption or enforcement of a rule or employment policy which discriminates between employees on account of race, creed, color, etc.; requirement of information from an applicant or employee concerning his race, creed, color, etc. as a condition of employment; publication of advertisements containing a specification or limitation as to race, creed, color, etc.; assistance in, or incitement to, the commission of any of the unfair employment practices forbidden by the ordinance.
Enforcement and Penalties. The vital enforcement and penalty provisions are of two kinds: those which merely provide penalties for violation, 3 4 and those which also create a commission with power to administer and seek compliance with the ordinance. 5 
LEGALITY OF MuNIcIPAL ANTI-DISCRrMINATION ORDINANCES
The legal basis of municipal ordinances has given rise to much discussicn. Whether a municipality may validly prohibit discriminatory employment practices has not been settled by any court of last resort.
30. Section 3 of the Philadelphia ordinance provides that "the term 'pers-on' includes one or more individuals, partnerships, associations, labor unions, corporations, legal representatives, trustees in bankruptcy, or receivers." 31. App. II, § § 2(4) and (6). Some of the proposed ordinances have met with unfavorable opinions from city attorneys, however, and many cities have delayed adoption pending submission of drafts in more restricted form. Fear that an adverse court decision on the validity of the ordinance might prejudice attempts to secure a state law has also caused proponents of anti-discrimination legislation to approach municipal regulation cautiously.
The power of any municipality to enact legislation, no matter of what nature, depends upon its charter, its enabling act, or the state constitution. 36 A few cities enjoy broad "home rule" powers. The majority, however, are subject to state statutes enumerating the specific powers which a city may exercise, and in general the courts have held that a city may exercise only those powers specifically granted." These are basic limitations upon municipal, action. The discussion which follows combines a consideration of the existence of the power to regulate employment practices with the objections raised to its exercise. 9 Public employment-Civil Service. Apparently little doubt is entertained about the power of a municipality to apply anti-discrimination regulations to employment practices of its own agents. 4 0 In "homerule" cities there would probably be no need to spell out any specific grant of power, 4 ' and in other cities applicable authority can usually be 451 (1932) . Where the state constitution authorizes adoption or amendment by a municipality of its own charter the powers of the municipal corporation are derived from the constitution. St. Louis v. Western Union Tel. Co., 149 U. S. 465 (1893). The Municipality is always a creature of the state and has only such powers as the state confers upon it. The theory that a municipality has an inherent right of self-government has been long-lived although it has never acquired any substantial following. See (1930) 41 HARV. L. Rn-v. 894, 897.
WALKER, FEDERAL LIMITATIONS UPON MUNICIPAL ORDINANCE MAKING POWER
(1929) 10. The author points out that until recently most home-rule charters followed the same practice. Now many charters grant the city power to exercise "all municipal functions," which will necessitate court definition of the limits of that phrase. The Illinois general charter for cities is an excellent example of the degree of control the state may retain. 39. Generally the validity of an ordinance is challenged-as an unconstitutional assumption of power-as being in conflict with constitutional provisions or with other state laws.
40. "There are few matters so intimately and exclusively of municipal concern as the mode of selecting persons for municipal employment. Possibly on this account there are few cases in which the court is called on to discuss the right." McGOLDiuCK, LAW AND PRAC-TICE OF MUNICIPAL HoME RULE (1933) [Vol. 56: 431 found without difficulty. Even the restrictive Illinois Cities and Villages Act 4 2 grants the power to engage in public works,4 to control the finances and property of the city,44 to make contracts,/ and "To provide by ordinance in regard to the relation between all municipal officers and employees in respect to each other, the municipality, and the people." " These provisions or others of a similar nature clearly grant the power to employ and, as an incident thereof, the power to prescribe the conditions and manner of employment.
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Attacks on the validity of municipal regulation of a city's own employment practices are therefore likely to be of a technical nature. The argument may be advanced that the city council has no power to prescribe rules of employment because the state civil service act applicable to cities provides the method of appointment." Of course the council would retain its powers so far as not granted to the state civil service commission, and to this extent at least the ordinance would be valid. But only a court blind to the policy of the civil service act would limit the 6rdinance on so technical a ground, since the policy of the ordinance coincides with that of the act.,4 "An ordinance making additional regu- Under home-rule laws the city is usually given power to provide the method of selecting employees and thereby the power to establish a merit system. McGOLDrhCIr, LAW AND PRAcTIcE OF MuNiIPAL HomE RULE (1933) Public contracts-competitive bidding. A municipal corporation, like a private corporation, has a general power to make contracts in furtherance of the corporate objects, 5 and an implied power to make any contract necessary to enable it to exercise the powers and perform the duties conferred on it by law. 52 Does it, like the federal 11 and state "1 governments, have the power to determine those with whom it will deal, and to fix the terms and conditions upon which it will make contracts? If so, it may require all departments and contracting agencies of the city to include in all contracts a provision requiring compliance with the ordinance. 5 Again the answer turns upon the nature of the city's charter. In home-rule cities the power has been held to be as broad as that of the state. 55 Even in cities under strict legislative confound in the provision which allows an appointing agency or department to choose one out of a specified number of eligibles certified to it. See 24Y2 ILL. STAT. ANN. (Smith-Hurd, 1935 ) § 47. This situation has not escaped the attention of FEPC advocates. In Massachusetts, while a state FEPC law was under consideration, the following amendment was proposed to the civil service law: "Sec. 15A. Discrimination against Eligibles in the Coinpetitive Class. Whenever, in making appointment . . . from among those graded highest . . , (in examinations), an appointing officer shall appoint . . . any person graded lower than any other person . . . (who might have been) . . . appointed . . . and who was willing to accept such position . . . such appointing officer shall, within five days after making such appointment . . . enter upon the records of his office a statement in writing of his reasons for appointing . . . the person so appointed . . . and his reasons for failing to appoint . . . the person . . . graded higher . . . and shall . . . transmit a copy of such statement to the civil service commission, certifying . . . (that the statement is true and that) . . . such selection was not made by reason of the race, color, religion or national origin of any person so refused or given employment. Until such statement is filed . . . accepted and approved by the civil service commission, the commission shall not approve the salary, wage, or compensation of the person so employed or given employment." Compare a similar act passed in New York which requires the person who has been discriminated against to file a complaint rather than requiring an explanation from the appointing officer. N. Y. CivIL SERV. LAW (McKinney, 1946 ) § 14-b-2.
50. 2 MCQUILLIN, MUNCIPAL CORPORATIONS (2d ed. Rev. 1939) 699-700 and cases cited. "The mere fact that the state in the exercise of the police power has made certain regulations does not . . . prohibit a municipality from enacting additional requirements," Fox v. Racine, 225 Wis. 542, 545, 275 N. W. 513, 514 (1937 403, 207 Pac. 667 (1922) . "The whole matter of providing public works being delegated to the city, the city has, as an incident of its power to contract . . . the same inherent power to prescribe the conditions under which the work shall be carried on within the city, in absence of any restriction by the state, that the state has, and it may exercise . . . (such power) . . . until it is restricted by legislative enactment. trol such power should exist as an incident of the general power to contract, 1 provided, of course, that it has not been proscribed by the state.
Many states do, however, impose an important limitation on the municipality's power to prescribe the conditions of its contracts, namely that the municipality may not make any requirement which will restrict competitive bidding." The purposes of this limitation are to make sure the city obtains the lowest feasible prices and to minimize favoritism and graft.5 9 It is entirely possible that some contractors would abstain from bidding rather than abandon discriminatory employment policies. Should the FEP ordinance thus indirectly decrease competition, it might increase the cost of city projects. If so, it is conceivable that courts would hold that the public contracts clause of the ordinance conflicted with the statutory competitive bidding requirement. 6 " In most cases, however, proof that the ordinance had increased costs would be difficult to establish. Furthermore, the enlightened judicial approach would be to recognize that the underlying purpose of both the statutory provision and the ordinance is to further the public interest. 61 Indeed, most legislatures, by providing that contracts shall be awarded to the lowest responsible bidder, 2 have themselves recognized that low cost does not by itself give full protection to the public's best interests. 63 On balance, the public contracts clause would probably stand up in court.
64
Private employment. The provisions regulating the employment practices of private employers 61 present the most difficult legal problems. For that reason as well as the fact that they constitute the heart of FEP legislation, these provisions are most subject to attack. In the absence of any specific grant of power, cities must base regulation of private employment practices on the municipal police power granted by the state constitution or legislature.
The scope of the police power, like that of other powers granted a municipality, will depend on the nature of the grant. 6 Cities which derive their power from organic law may pass an ordinance as broad, within its limitations, as any which the legislature may enact. How-61. See (1936) 64. The following statement indicates that the courts will consider the nature of an ordinance provision which purportedly restricts competition: "(it must be shown) . .. that the provision restricting competition and having a tendency injurious to the public actually entered into the competition in some way." (Italics inserted.) McChesney v. People, 200 Ill. 146, 152, 65 N. E. 626, 628 (1902 It has been suggested that public welfare statutes might logically be construed as conferring power on municipalities to insert provisions in contracts which are solely for the advancement of the public welfare, e.g., the relief of local unemployment, without regard to the effect on bidding. Note (1932) ever, where the power is drawn from the legislature, it is confined within narrower limits. 65 In states where the municipality is given power to 'legislate upon certain subjects in a specifically limited manner, and there is also a general power to enact ordinances for the general welfare, etc., the latter power is generally limited to measures in furtherance of the other powers which are specifically enumerated." However, the courts of at least one jurisdiction, Minnesota, have rejected so narrow a "A city exercises police power within its jurisdiction to practically the same extent as the State itself. This power is not confined to the narrow limits of precedents based on conditions of a past era. Rather, it is a power which changes to meet changing conditions, which call for revised regulations to promote the health, safety, morals, or general welfare of the public."
And in State ex rel Remick v. Clousing, 205 Minn. 296, 285 N. W. 711, 123 A. L. R. 465, 471 (1939) , it was determined that the "general welfare" clause of the city charter was not limited to a subsequent enumeration of subjects which the city was authorized to regulate. To same effect see Century Brewing Co. v. Seattle, 177 Wash. 579, 32 P. 71. The power to license particular businesses is usually set forth in a specific and often narrowly construed grant to a city. However, the possibility that the licensing power could be used to aid in securing compliance with an FEPC should be explored in terms of the laws of each state. A similar suggestion has been made with respect to civil rights laws. S-e Gertz, Enforcement of Civil Rights Laws Through Municipal Licensing Power (1946) 4 Nut. B. J. 43. Although the author sets forth adequate arguments upon which the use of the licensing power as an enforcement measure can be justified, he fails to give any legal basis for his reasoning.
act. The act should specifically empower any municipality to regulate discriminatory employment practices. By this device, all doubt as to the power of a municipality to pass an ordinance would be eliminated. In view of the strictness with which municipal powers are habitually construed, it would also be wise for the act to authorize the creation of city enforcement commissions. 7 2 A provision of this type would conform to the pattern sometimes followed with regard to civil service, health and building regulations where, in addition to defining specifically a city's power to regulate a subject, the acts provide for creation of local enforcement bodies. While such statutes have usually been limited to large cities, they could easily be made applicable to all municipalities at their option.
To date no state has tried this approach. It would, however, provide a practical solution where passage of a state FEP act is not politically feasible. Legislators who claim that their constituents oppose a fair employment practices bill should have no objection to an act which merely permits communities which do favor such legislation to adopt it. Moreover, even where it is possible to obtain a state FEP act, enabling provisions should be included in it so that state action may be buttressed by local action.
Often the attack on municipal police ordinances is based not on lack of municipal authority but on violation of the constitutional requirements of due process. 73 Municipal legislation is subject to the prohibitions of both the state and federal constitutions, and violation of the due process clause by a police measure raises the same questions under both constitutions. 4 In general, if a police ordinance seeks to attain objectives which a government may legally effect, and if it is not unreasonable or arbitrary in the means adopted, the due process clause will not invalidate it. More specifically, it has been contended that a fair employment practice law violates due process because it infringes on freedom of contract.
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This argument is unsound in view of decisions upholding regulation of employment for the protection of society "against the evils which 81. "Race discrimination by an employer may reasonably be deemed more unfair and less excusable than discrimination against workers on. the ground of union affiliation." New Negro Alliance v. Sanitary Grocery Co., 303 U. S. 552, 561 (1938) .
"The Constitution voices its disapproval whenever economic discrimination is applied under authority of law against any race, creed or color. A sound democracy cannot allow such discrimination to go unchallenged. Racism is far too virulent today to permit the slightest refusal, in the light of a Constitution that abhors it, to expose and condemn it wherever it appears in the course of a statutory interpretation." Murphy, J. concurring in Steele v. Louisville & N. R. R., 323 U. S. 192, 209 (1944) .
"A judicial determination that such legislation [i.e., legislation prohibiting a labor organization from discriminating against any person because of race, creed or color violated the Fourteenth Amendment would be a distortion of the policy manifested in that amendment, which was adopted to prevent state legislation designed to perpetuate discrimination on the basis of race or color. We see no constitutional basis for the contention that a state cannot protect workers from exclusion solely on the basis of race, color or creed by an organization, functioning under the protection of the state, which holds itself out to represent the general business needs of the employees." Railway Ass'n v. Corsi, 326 U. S. 88, 93-4 (1945) . See also concurring opinion of Frankfurter, J., 326 U. S. 88, 97-8: "Of course a State may leave abstention from such discriminations to the conscience of individuals. On the other hand, a State may choose to put its authority behind one of the cherished aims of American
The due process clause serx es as a last refuge for most opposition to regulatory measures. As a general rule the courts are more likely to invalidate as unreasonable those ordinances passed under general, implied, or incidental powers than those passed in conformity with an express grant. 8 2 FEP ordinances, so far as the clauses regulating private employment practices are concerned, fall within the former group, for they involve an exercise of the general police power in the interest of the general welfare. 3 It is important, therefore, that careful attention be given-to drafting the policy clause of the ordinance." The clause should set forth the purpose and social necessity for the measures, so that the ordinance itself will provide a basis for judging its reasonableness. This, together with the extensive material which can be compiled to show the evil effects of discrimination, should make it difficult successfully to attack the ordinance as arbitrary or unreasonable." Decisions as to the necessity and efficacy of an ordinance are for the city's legislative body," and should not be questioned by the courts if there is reasonable relation between the action taken and the evil sought to be' remedied. 87 Enforcement--municipal administrative bodies. Some of the existing and proposed ordinances make violation a crime, but leave enforcement proceedings to be initiated by the cities' regular prosecuting authorities. 8 There is little doubt of the validity of this type of provision, for a city may always prescribe a penalty for violation of an ordinance and charge the proper officials with enforcement. 9 However, the effectivefeeling by forbidding indulgence in racial or religious prejudice to another's hurt. To use the Fourteenth Amendment as a sword against such state power would stultify that Amendment." 386 (1926) . The court establishes the principle that ordinances passed under the police power cannot be declared unconstitutional unless their provisions "are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare." Id. at 395.
84. The policy clause in the Detroit ordinance is well drawn and should fulfill its purpose. See App. II.
85. In determining whether an ordinance is unreasonable the courts consider the ob. jects sought to be attained and the necessity for its adoption. See Biffer v. Chicago, 278 111. and their failure may be traced directly to the inadequate enforcement provisions.
9 2 The burden of making a complaint falls upon the person discriminated against, and even if complaint is made, the chances of prosecution are small. Public prosecutors regard this type of case as comparatively minor, and since the offenders frequently represent prominent business interests, it is often considered politically wise to avoid pressing such matters. Also, convictions are hard to obtain because even the sympathetic prosecutor, when hampered by lack of adequate investigatory facilities, finds it hard to prepare an airtight case. All too often the aggrieved persons, recognizing these facts, vill suffer the injury rather than pursue a fruitless complaint.
93
Prevention rather than punishment after the event should be a primary purpose of any fair employment practices law. Positive results achieved through administrative action are more effective in this regard than the negative approach of a court-enforced penalty. 9 4 What is
See Legislative Attempts to Eliminate Racial and Religious Discrimination (1939)
39 COL. L. REv. 986, 996, for statutory references. Many of these statutes also provide damages or a statutory penalty to be obtained in a civil suit by the person aggrieved.
91. Id. at 1002; Maslow, supra note 14 at 76.
Ibid.
93. Provision for damages or a penalty to be given the injured party does not increase the number of criminal complaints filed or civil suits brought. The burden of a lawsuit outweighs the small recovery usually allowed, and even if no limit was set on recovery, the difficulty of proving damages would deter action. "FEPC during its five years satisfactorily settled nearly 5,000 cases by peaceful negotiation, including 40 strikes caused by racial differences. During the last year of the war, FEPC held 15 public hearings and docketed a total of 3,485 cases, settling 1,191 of them. These settlements were not publicized and generally escaped attention. The contrary impression, that FEPC normally met with unyielding opposition, was created by the comparatively few difficult cases which received emphasis through public hearings and public expressions of defiance by some recalcitrant employers and unions.
"In fact, the bulk of FEPC's useful work was accomplished by the quiet persuasion of its regional representatives assigned to 15 regional and subregional offices located in major industrial centers.
"That is not to say that persuasion alone can end discrimination. The employer's need for war workers, or his patriotism, or dislike of exposure, each in its respective situation vs a powerful incentive to stop discrimination. The practice, however, seldom disappeared spontaneously. The intervention of a third party with authority to act if necesary, was required to start the process in motion .... "The public hearing is an essential step toward the ending of discrimination where negotiation has failed. Dislike of public exposure of their intolerant actions is a stimulant to move the indifferent or the timid into taking the first steps by which workers of different racial or religious backgrounds may be brought together to work in harmony." needed-and has been provided by some of the ordinances-is an administrative body with regulatory and protective functions specifically designed for the problem. 5 Such a body, hearing complaints 11 and making routine investigations of concerns subject to the ordinance, would be in a position to formulate uniform standards for the type of case that it will consider. Employers desiring to comply with the ordinance could refer proposed rules and regulations to the commission for approval or suggested modification. A commission could also effectively use conciliation and mediation in those situations where discrimination is either unknown to top management or is an unconscious carry-over of a community pattern. Finally, a commission may formulate and carry out an educational program for the elimination of discriminatory practices. This program could include publicity campaigns against violators. 98 Very few individuals or firms would be insensitive to publication of the fact that they are engaged in discriminatory practices."
95. See App. II. § § 5-8. "The inadequacies of the old procedures to meet the new claims, the lack of any power in the judicial branch of government to initiate proceedings, the delays attendant upon formalism, the want of that type of specialized application that makes for expertness, these are the basic causes for administrative law. Its creation, like the creation of the older equity, was an effort to grant protection to the common man in the realization of new liberties born of a new economic order. The continuity of the common man's radio programs, the security of his bank deposits, his protection against unfair discrimination in employment, his right to have light and power at reasonable rates . . .' -to mention only a few of the necessities of modern life-these are some of the new liberties which make up the right of today's common man to the pursuit of happiness, and these liberties for their protection today seek the administrative and not the judicial process." Landis, The Development of the Administrative Commission, quoted in GELLHORN, ADMINISTRATIVE LAW, CASES AND COMMENTs (1940) 18.
96. Although none of the proposed ordinances which make provision for a commission is patterned after state FEP acts such as that in New York, it is of interest to note that the state acts have been weakened because of their failure to provide that the organized representatives of minority groups may file complaints with the state commigsion. See Comment, "Persons Aggrieved" Under the Ives-Quinn Law (1946) 6 LAW. GUILD REv. 421. 97. See Pesin, Summary, Analysis and Comment on 'Anti-Discrimination' or 'Fair Employment Practices' Legislation of New Jersey (1945) 68 N. J. L. J. 217. In Chicago the 1945 Report of the Mayor's Committee on Race Relations (at 11) recommended that the FEP ordinance be strengthened by the inclusion of some enforcement machinery.
98. One of the ordinances proposed in St. Louis (Board Bill No. 45) which pertained primarily to city contracts provided: Sec. 5 . . . "If upon such informal investigation a majority of the commission finds there is reasonable cause to believe that there has been such violation of the provisions of this ordinance, the Commission shall have authority, upon due notice to any contractor complained of, of the time and place of hearing of such complaint to make a finding of violation by such contractor . . . and shall make a report to the Mayor . . . of any such violation and publicize the same. .. "
99. The first prosecutibn under the Chicago ordinance was an excellent example of the coercive power of publicity. In Chicago v. M. Wenzler (May, 1946) as reported in tie files of the American Council on Race Relations, the defendant's attorney took great pains to state that the defendant (personnel director of a corporation whose product was nationally advertised and distributed) had no desire to discriminate against the complainant or any members of his race, maintaining that no discrimination was intended against the complain.
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Granting the desirability of a commission for the administration of FEP ordinances, has a municipality the power to create such a body? This problem needs careful consideration. Most inquiry into the legal aspects involved has been devoted to state and federal bodies. The briefest review of the structure of government in nearly all cities will reveal the presence of administrative bodies such as building commissions and boards of health and sanitation which have a more vital and direct effect upon the city-dweller than do many federal and state administrative bodies. Some of these municipal bodies are direct creatures of the state legislature; others are creatures of the city council. In dealing with the latter type the courts have constantly overlooked the fact that the legislative power of most cities is a delegated power; instead they have treated it as if it stemmed from constitutional grant, as in the case of state legislative power. Thus the following type of erroneous analysis continues to exist: Since a city council is subject to the same prohibition against delegation as the legislature, "I the council cannot delegate the exercise of its powers to other municipal officers, administrative officials, or to its own committees. 10 ' In the language of the courts, it is the power to exercise discretion as to what the law shall be which cannot be delegated. 10 2 This is to be distinguished from a delegation of power which involves authority or discretion as to the execution of a law. 0 3 In the latter case, ministerial or administrative powers are granted, and they may be validly delegated. 1 0 4 These distinctions are tenuous, because the content of a law is often determined ant and that the case arose out of a misunderstanding concerning complainant's true intentions with respect to the job she sought. The court suggested that as proof of his good faith and desire to abide by the ordinance, the defendant offer to hire the complainant. To this the defendant readily agreed, and the case was dismissed. Apart from illustrating the defendant's desire to avoid the contention that it subscribed to a policy of discrimination, the case also illustrated the desirability of a commission, for if defendant were sincere in his contention of a misunderstanding, an attempt at mediation by a commission would surely have brought that fact out before the case reached the prosecution stage. If defendant actually maintained discriminatory employment practices, publicity by the commission plus the threat of further publicity in a court prosecution would have brought a quicker settlement. by the way it is carried into effect, and for this very reason the courts have required that definite standards be provided for the administration of a law in order that it avoid invalidity as a grant of legislative power.
5
More accurately defined, the problem is one of sub-delegation of legislative powers. The totality of the law-making power is in the state legislature, and only through delegation of such power is a municipality empowered to enact oidinances. 1 0 The character of the problem thus changes from that of a constitutional question to one of statutory interpretation. 1 Whichever approach is used, it seems that at one point or another the courts will return to the question of discretionary versus non-discretionary powers.' Too often the tendency in drafting these ordinances is to prohibit discrimination without defining what discrimination is. It is quite likely that use of such a term or similar terms may lead to a successful attack on the ordinance on the ground that the term is so broad as to leave to the administrative officer who deals with the problem, or to the courts, the definition of the type of offence which the ordinance seeks to prohibit. This problem can be minimized by a carefully drawn definition which specifies certain types of conduct as constituting discrimination.
Long "A somewhat different problem is raised by the extensive and complicated series of subdelegations of power which are inherent in the New York City building law system, Evbry agency other than the State legislature is a party to this process. When the city council confers power on a commissioner it is sub-delegating; and when the commissioner assigns duties and powers to subordinates, he is sub-delegating. The question which arises is whether the sub-delegating party has the power to so sub-delegate. Sub-delegation is not a constitutional problem but is entirely a question of statutory interpretation."
108. See SUTHERLAND, op. cit. supra note 106, at 72-4. (Vol. 56 :431 laws.' Having prescribed the scope of the subject matter, it may create committees or boards which have power to make investigations, to gather information, and to make reports and recommendations. 11 0 The authority to promulgate rules and regulations, and to make determinations of fact necessary to effectuate the operation and enforcement of an ordinance "I may also be delegated to administrative boards or officials. An ordinance which defines what activities are prohibited may validly delegate to an administrative official the authority to determine when its provisions are being violated. 1 1 2
In the Detroit ordinance, for example, the unfair employment practices which are forbidden are specified. 113 There is no leeway for the commission to broaden the definition 114 except as some expansion is inherent in the interpretation process. It has the power only to determine when the defined practices exist "5 and not what they shall be. The commission's power to make rules and regulations is limited to those found necessary to carry out the functions of the commission and the purposes of the ordinance." 1 Ordinances granting power to the police to adopt rules and regulations to effectuate the express purpose 113. App. II, § 7(c). This section expressly subjects action under this power to approval by the council. However, just as the council's rule-making power is subject to judicial review on the question of reasonableness, so too would be the action of its agent.
114. The use of the word discrimination in the Detroit ordinance follows that in the Wagner Act, which provides, that it shall be an unfair labor practice for an employer "By discrimination in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization ... ." 49 SrAT. 452 (1935), 29 U. S. C. § 158(c) (1940) . The courts have not found difficulty in construction of discrimination in this section. See cases cited in note 80 supra. It should also be noted that in the Detroit ordinance, as in the Wagner Act, the word "discrimination" is used in defining more exactly the prohibited "unfair practices." This avoids the difficulty that would arise from a broad prohibition of discrimination in employment because of race, creed, color or religion.
115. App. II, § 8. The unfair practices are already defined and the commissioa is limited by that definition.
116. It is expressly provided that the Commission shall "make such rules and regulations, subject to approval by the Common Council, as may be necessary to carry out the functions of the commission and achieve the purpose of this ordinance." Section 4. It shall be unlawful for any person to discriminate against any other person by reason of race, creed, color or national origin, with respect to the hiring, application for employment, tenure, terms or conditions of employment.
Section 5. Any person, firm or corporation who shall violate or fail to comply with any of the provisions of this ordinance shall be guilty of a misdemeanor, and shall be punished by a fine in any sum not exceeding two hundred dollars ($200.00).
Section 6. If any part of this ordinance shall be declared invalid the balance of the ordinance shall remain in full force and effect.
APPENDIX II
The proposed Detroit ordinance reads as follows: Section
Findings and Statement of Policy
The Common Council of the City of Detroit finds that: A. Detroit's population is composed of peoples of many diverse racial, religious and language groups. B. Unfair employment treatment and unequal economic opportunities accorded the members of Eome of these groups, because of their race, creed, color and national origin or ancestry, has had the effect of impairing their living standards; hampering their educational progress; undermining their health; has given rise to social and economic tensions and endangers the continued peace, safety and general welfare of the whole community. C. Such disadvantageous treatment is contrary to democratic principles.
It is the policy of the City of Detroit, deemed essential to the continued welfare and security of the City in this postwar period and afterwards, that there be a clearly defined policy and an officially sanctioned program of inter-group and inter-cultural development to the end that racial, religious and nationality prejudices may be dissipated; tensions eased and removed; and discrimination in employment and employment opportunity brought to an end. Therefore, the Common Council of the City of Detroit does hereby prohibit certain unfair employment practices as hereinafter defined; and establish the City of Detroit Commission on Inter-Group Relations as an administrative agency charged with the duty of supervising and effectuating the aforementioned policy by investigating and seeking to adjust all alleged violations of this ordinance and providing for an educational program for the City of Detroit designed to eliminate prejudices based on race, creed, color and national origin or ancestry.
Section 2. Corerage
The provisions of this ordinance shall apply to and be binding upon:
(1) All departments of the City of Detroit: (2) All officials, agents and employes of the City of Detroit and its instrumentalities while acting for or on behalf of the City of Detroit; (3) All contractors and their subcontractors and agents who are engaged in the construction of public works for the City of Detroit or in the performance of any work contract entered into with the City of Detroit; (4) All private employers having ten or more employes engaged in a business or in business enterprises located in the City of Detroit;
(5) All labor organizations having closed shop, union shop, maintenance of membership or check-off contractual relations with any person, firm or corporation subject to this ordinance; and (6) All private employment agencies licensed to do business in the City of Detroit.
